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| NTRODUCTI ON

The petitioner appeals the Departnent of Social Wlfare's
determ nation that she is ineligible for ANFC due to the
recei pt of a lunp sum paynent in the formof a divorce
settlenment representing her share of the marital hone.

FI NDI NGS OF FACT

1. In | ate Novenber, 1988, the petitioner and her
husband (now her ex-husband) sold a hone jointly owned and
occupied by themas their famly residence and noved to a
rental unit.

2. The hone was sol d because the taxes were too high
and the petitioner's ex-husband wanted to use the proceeds to
invest in a specul ation house. The noney was placed in a
savi ngs account in both parties' nanes.

3. During the second week of February, 1989, the
petitioner and her husband separated. |In md-March of 1989,
after the parties deciding to divorce, the petitioner's
husband unilaterally and wi thout the consent of the petitioner
transferred the proceeds fromtheir savings account to a
busi ness account held in his nane only. At the time of the

transfer the petitioner was at the Central Vernont Hospital
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where she was being treated for a manic depressive illness and
where she remained until md-April of 1989. She was, however,
vaguely aware that the noney had been transferred and woul d be
put into the "spec" house. She was not involved in the

rei nvestment of the noney and her nane was not included on the
deed as an owner of that property.

4. On May 1, 1989, the petitioner applied for and
eventual ly received ANFC for herself and her 2 children. At
that time, the divorce action was still pending and all the
proceeds fromthe sale had been reinvested and were tied up
in a business venture, nanely a "spec" house.

5. On July 17, 1989, as part of the divorce action,
the parties filed a permanent stipulation with the Court
whi ch stated as foll ows:

The parties (sic) marital hone was sold in

Novenber, 1988. The proceeds of that sale, |ess

expenses of sale and paynents nmade by the defendant for

nmut ual debts of the parties, netted the sum of eighty-

one t housand one hundred and ten dollars ($81, 110. 00).

The defendant shall pay to the plaintiff one-half that

sum or forty thousand five hundred fifty-five dollars

(%40, 555.00). Such paynment shall be made at the tine

of the closing, but in no case any |later then Septenber

30, 1989, on the sale of a house being built on

specul ation by the defendant and anot her partner on

[nane] Road in [city], Vernont, in which the defendant

has invested the plaintiff's share of the parties (sic)

equity. This obligation by the defendant to the
plaintiff shall survive any disposition of the

i nvest ment house, whether by foreclosure or otherw se.

6. Based on the | anguage of the stipulation, it is
found that the $40,555.00 represented only noney derived

fromthe sale of the marital hone and that there was never
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any intention expressed in the stipulation that the
petitioner receive any profit fromthe specul ati on house.
The | anguage invol ving the specul ati on house was inserted
nmerely to explain where the petitioner's share of the
marital estate proceeds was at that tine and to expl ain when
(on closing of the spec house) that noney woul d be returned
to her.

7. The petitioner notified the departnent that she
woul d be getting the property settlenent paynent and was
advi sed by her worker that such paynent when received woul d
be considered a "lunp sunt and woul d disqualify her from
receiving benefits for an extended period of tine. The
petitioner indicated that she understood that information.

8. On June 16, 1989, the petitioner signed an
agreenent to purchase a house for $37,300.00, "Contingent
upon the sale of buyer's hone in "Sharon, Vernont." The
home referred to was the "spec" house. The petitioner
acknow edges that she did not own that house but that the
contingency was placed in the sales agreenent to reflect the
di vorce stipul ati on.

9. On Cctober 27, 1989, the petitioner received a
check for $40,550.00 representing her share of the equity in
their marital honme sold in |ate Novenber of 1988. She used
that check inmmediately to purchase the house on which she
had made a contract.

10. On Novenber 17, 1989, the petitioner was notified

that her grant would cl ose on Novenber 30, 1989, due to
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recei pt of the $40,550.00 divorce settlement until My of
1994, subject to a periodic shortening upon the occurrence
of certain events, none of which are at issue in this
nmatter.

11. On Novenber 20, 1989, the Court entered a final
j udgenent order which stated that "the defendant has paid to
the plaintiff her share of the equity in the parties real
estate, in the anbunt of forty thousand five hundred and
fifty dollars ($40,550.00)."

ORDER

The departnent's decision to treat the petitioner's
di vorce settlenent as lunp sumincone is reversed and the
matter is remanded to the departnent for treatnment of her
settl ement as a resource.

REASONS

For many years, Title IV-A of the Social Security Act
has required state plans to consider a famly's "incone" and
"resources” when determ ning whether or not it is needy, but
has not defined those terns other than to specifically
i nclude real and personal property as resources. See 42
US C >602(a)(7)(A and 42 U. S.C. > 602(a), generally.
Hi storically, the Departnent of Health and Human Servi ces,
t he agency charged with the inplenentation of the Act, did
not adopt regul ations defining those terns but rather |eft

their definition to the states. See Lukhard v. Reed, 481

U S 368, 107 S.C. 1807 (1987). The designation of wealth

under either termis significant because "resources", unlike
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i ncome, can be excluded up to a certain nmaxinum See WA M
> 2261.

At the request of HHS, who had been concerned that ANFC

reci pients were quickly spending "windfall"™ [unp sum

paynments in order to maintain their eligibility,1 Congr ess
enacted Section 2304 of the Omibus Reconciliation Act of
1981 (OBRA), 95 Stat. 845, as anended, which reads, in
pertinent part, as follows:

A state plan for aid and services to needy famlies
wi th children nust

(17) provide that if a child or relative applying for
or receiving aid to famlies wth dependent children,

or any other person whose need the State considers when
determning the income of a famly, receives in any
nmont h an amount of earned or unearned incone which
together with all other inconme for that nonth not

excl uded under paragraph (8), exceeds the State's
standard of need applicable to the famly of which he
is a nenber

(A) such anmount of income shall be considered
income to such individual in the nonth received,
and the famly of which such person is a nenber
shall be ineligible for aid under the plan for the
whol e nunber of nonths that equals (i) the sum of
such amount and all other incone received in such
mont h, not excl uded under paragraph (8), divided
by (ii) the standard of need applicable to such
famly, and

(B) any income remaining (which anmount is |ess
than the applicable nonthly standard) shall be
treated as incone received in the first nonth
followng the period of ineligibility specified in
subpar agraph (A); :

42 U.S.C. > 602(a).

Thi s anendnent was reflected in the federal regul ations

at 20 CF. R > 233.20(a)(3)(ii)(F) and adopted by the

Ver mont Departnent of Social Wlfare at WA M > 2250.1.2
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That |unp sum anendnent |ike the rest of the Act did
not define "earned and unearned incone". Neither did the
federal regulations. |In 1986, HHS for the first tine
adopted a regul ation which attenpted, at |east for purposes
of lunp sumincone, to define "earned or unearned incone"
(F) Wen the AFDC assistance unit's incone, after
appl yi ng applicabl e di sregards, exceeds the State need

standard for the famly because of receipt of
nonrecurring earned or unearned |unp sumincone

(including for AFDC, title Il and other retroactive
nont hly benefits, and paynents in the nature of a
windfall, e.q., inheritances or lottery w nnings,

personal injury and worker conpensation awards, to the
extent it is not earmarked and used for the purpose for
which it is paid, i.e., nonies for back nedical bills
resulting fromaccidents or injury, funeral and burial
costs, replacenent or repair of resources, etc.), the
famly will be ineligible for aid for the full nunber
of nonths derived by dividing the sumof the | unp sum

i ncome and ot her inconme by the nonthly need standard
for a famly of that size. Any income renaining from
this calculation is income in the first nmonth foll ow ng
the period of ineligibility. The period of
ineligibility shall begin with the nonth of receipt of
t he nonrecurring incone or, at State option, as late as
t he correspondi ng paynent nonth. For purposes of
applying the lunmp sum provision, famly includes al

per sons whose needs are taken into account in
determning eligibility and the anmount of the

assi stance paynent.

45 C.F.R > 223.20(a)(3)(ii)(F) (enphasis added).
In order to reflect HHS' s new definitions, on July 1,
1989, DSW anended its regulations to read as foll ows
(underlined portions represent the added changes):
Resour ces

Resources are defined as any assets, other than
i ncome, which an applicant ANFC assi stance group has
avai l abl e to neet need. Such assets generally take the
formof real or personal property owned by the
recipients, individually or jointly with other persons
. . Any liquid asset which is received by a nenber
of an ANFC assi st ance group during a period of receipt
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of ANFC benefits (including assistance groups which
receive zero benefits due to an entitlenent of |ess
than $10.00 or due to recoupnent) and is not otherw se
excluded from consideration as incone or _resources in
the determination of eliqgibility for ANFC shall be
treated as Lunp Sum Il ncone and i s subject to the
requl ati ons under this heading (see WA. M 2250.1).
This includes liquid assets obtained as a result of the
sal e of an excluded resource.

WA M > 2260 - 2269 (enphasis added).

Property Sal e

Lunp sum settlenent fromsale of real or persona
property owned by an ANFC assi stance group nenber
during a period of receipt of ANFC benefits generally
has the effect of converting an excluded asset to a
liquid asset subject to the Lunp Sum |l ncone policy (see

WA M 5 2250.0). An exception is a recipient who
sells real property, used and occupi ed as the pernanent
home, shall be permitted to retain the net proceeds
fromthat sale for a period not to exceed 90 days
provi di ng that:

1. Net proceeds are held in trust; and

2. The plan is to use these proceeds for
pur chase or construction of another hone; and

3. The recipient certifies that the noney wll
be held in trust only for the purpose of obtaining
anot her hone.

4. If at the end of the 90 day period there is
no agreenent to purchase anot her pernmanent hone
(which shall be occupied within 60 days from date
of agreenent) or to construct a hone (which shal
be conpl eted and occupied within twelve nonths
fromdate of agreenent), the trust is subject to
the Lunp Sum I ncone policy.

WA M > 2261.2(a).

Because the Vernont regulations treat all |iquid assets

recei ved by an ANFC recipient as income subject to the [unp

sumrul e, the cash received by the petitioner which

represented her share of the proceeds fromher marital hone
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was considered "income" instead of a resource and she was
determ ned to be subject to disqualification for some four
years under the lunmp sumrule, even though she inmediately
reconverted that liquid asset by purchasing anot her hone.
The petitioner contends that her property settlenent
shoul d not have been counted as "income" on two grounds.
First, the petitioner asserts that her lunp sum settl enment
paynent was the result of the sale of real property used and

occupi ed as a permanent hone, and as a result should fal
within the exception to the regulations at WA M >

2261.2(a). Secondly, the petitioner asserts that the
departnent's regul ations defining |iquidated assets as
"inconme" are in conflict with federal |aw and regul ations
whi ch define "incone" for |unp sumrul e purposes nore
narrow vy.

To succeed in her first argunent, the petitioner nust
show t hat she sold her prior home no nore than 90 days

before the purchase of her new home and had held that noney
in trust only to buy another hone. WA M > 2261.2(a),

supra. The petitioner was unable to nake such a show ng as
the facts clearly indicate that the petitioner sold her hone
sonme el even nonths before her new hone was purchased for the
pur pose of investing the proceeds in a business venture.
Even if the petitioner's disability and her husband's

unaut hori zed use of her share of the honme proceeds in md-
March were to toll the running of any tinme period for

hol ding the funds, the petitioner still nust be found to
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have had the | egal use of these funds for some four nonths
(Novenber through m d- March) before she even went on

assi stance, during which tinme she was clearly not hol ding
the noney solely for the purchase of a new hone. Although
as a practical matter, the petitioner's receipt of the
property settlement resulted in her using the proceeds from
the sale of her former home to buy a new one, her situation
does not nmeet the criteria set out in the regulations. As
she has made no argument that the criteria adopted by the
departnment are illegal, it nmust be found that her property
settl enment was not wongfully counted as "incone" under the
wording in the departnent's regulations at WA M >

2261. 2(a).

The petitioner's second argunent that those portions of
the departnent's regul ati ons adopted July 1, 1989, as set
out through underlining above, are thenselves ill egal
because they redefine all liquid assets as incone in
viol ation of federal |aw and regul ati ons appears to have
nore nerit. |If the petitioner is correct, and these
regul ations are in fact in conflict with and nore narrowy
restrict eligibility than federal |aw, those regul ations
cannot be used to deny eligibility to the petitioner.

The | anguage of the federal regulation subjects
"nonrecurring earned or unearned |lunp sumincone" to the
rul e and defines such inconme as including (1) "retroactive

mont hly benefits" and (2) "paynents in the nature of a w nd

fall". See 45 CF.R > 233.20(a)(3)(ii)(F), supra. The
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departnment argues that HHS in using the | anguage "w ndf al
paynent” intended |iquidated |unp suns regardl ess of source
to be included in the definition of "lunp sumincone”. In
support of its position, the departnment points to comrents
made by the departnent in the federal register when the rule
was promul gat ed:

The general rule in assistance prograns is that
all earned and unearned funds received by an assi stance
unit nust be counted as incone for the nonth of receipt
except funds that are expressly disregarded as incone
in a Federal statute. However, under |ong-standing
Federal policy for the AFDC and adult assistance
prograns, a State agency has had the option to treat
non-recurring paynents which are in the nature of a
wi ndfall as resources instead of as incone. A w ndfal
is asumthat is not earned, does not occur on a
regul ar basis, and does not represent accunul ated
monthly income received in a single sum A w ndfal
m ght conme froman inheritance, |lottery w nnings,
personal injury awards or an inconme tax refund, but not
title I'l Social Security or VA benefits. Soci al
Security and VA benefits covering nore than one nonth's
benefits are instead exanpl es of accumul ated nonthly
i ncome received in a single lunp sum

In reviewing the |egislative history of OBRA we
believe that the Congress intended all |lunp sum
paynments (including windfalls) to be treated as incone
under the AFDC program The Senate Finance Conmittee
Report, No. 97-139, dated Novenmber 17, 1981 (on page
505) indicates the lunp sumincone should be
"consi dered avail able to neet the ongoi ng needs of an
ANFC famly . . . ". Gven the intent of the |unp sum
provi sion to assure use of available funds in future
nmont hs, we believe that windfall paynents should be
considered lunp suminconme. In the absence of the
change, the very type of paynents Congress intended to
be counted and used to neet the famly's future needs
may not be budgeted for neeting future needs, if
treated initially as a resource and not retained.
Accordingly, for AFDC, we have classified paynents in
the nature of a windfall (with the sole exception of
i ncome tax refunds) as unearned incone forma non-
recurring source and treat themas a lunp sumin
accordance with 233.20(a)(3)(ii)(F) unless otherw se
di sregarded, e.g., under the casual and inconsequenti al

i ncone policy at > 233.20(a)(3)(iv).
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Comment: Twenty four commenters expressed concern
about this provision suggesting that flexibility remain
with the States to determ ne whether to count paynents
in the nature of a windfall as incone or resources.

The commenters argue that: (1) There is no inferred
or expressed Congressional intent in OBRA' s |l egislative
hi story that HHS shoul d change its | ong-standing policy
of permtting States to count paynments in the nature of
a wndfall as income or resources, i.e., by the OBRA
anendnent s, Congress neant to change the nethodol ogy
applicable to |l unp sumincone but not the definition of
l ump sumincome; (2) there is logic to treating
retroactive benefits in this manner because they are

I inked to ongoi ng benefits which can be used to neet
future needs, while this is not so with nonrecurring

wi ndfall type benefits; (3) the statute provides a
$1,000 resource limt and individuals who do not have
the maxi mumresource |limt when they cone on the rolls
but subsequently receive a wi ndfall paynment should be
allowed to build up their resource limt from
nonrecurring lunmp sum paynents; and (4) individuals
shoul d be able to set aside the noney from w ndf al
paynents for itens not covered by the AFDC grant or
Medi cai d such as treatnent, special education, special
equi pnent, etc., or sinply to build up a cushion for
future energenci es.

Response: W have carefully considered the
comments received and continue to believe that the
provision is not only supportable under the statute but
consistent wwth recent |egislative history that |arge
nonrecurring paynents be considered avail able to neet
t he ongoi ng needs of an AFDC famly. There is no
| ogi cal basis for distinguishing between one type of
| arge nonrecurring paynent and another in determ ning
whether it is inconme or resources and whether to apply
the lunp sumrule. Fromone standpoint, the
| egi sl ative history expresses concern that considering
such paynents, prior to OBRA, as inconme in the nonth
received and a resource thereafter had the perverse
effect of encouraging the famly to spend the incone as
qui ckly as possible in order to retain AFDC
eligibility. Since sone States have al ways consi dered
such paynents as incone, there was no specific
definition of lunp sumincone that existed that can be
argued that the Congress intended to maintain. G ven
the Congress' clear intent to have lunp sunms be used to
neet future needs, States should not be allowed to
exclude themby calling themresources.

States nust disregard fromthe [unp sum paynent
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any anount that is earmarked and used for the purpose

for which it is paid, i.e., nonies paid for back

medi cal bills resulting fromaccidents or injury,

funeral and burial costs, replacenent or repair or

resources, etc.

Finally, section 402(a)(17) of the Act, as anended
by the Deficit Reduction Act of 1984 (Pub. L. 98-369),
permts States to consider hardship situations and
recal cul ate, under certain specified circunstances, the
period of ineligibility determ ned under the |unp sum
rul e.

51 F.R 9196 (March 18, 1986) (enphasis added).
The departnent relies especially on the underlined

sections in the comments to support its contention that the
regul ations require or authorize state plans to treat al

I i qui dated sunms of noney received by ANFC recipients from
what ever source (income or resources) as inconme subject to
the "lunp sumrule".

The petitioner argues that the departnment's
interpretation is incorrect and that the Secretary of HHS
has on at |east two occasions specifically and publicly
stated that |iquidated assets are not to be treated as
i ncome for purposes of the lunp sumrule. The first
instance is a coment nade in the Federal Register follow ng
t he enactnment of the OBRA | unp sum anmendnent but before the
definitional regulations were promul gat ed:

Comment: One conmenter questioned whet her noney
received fromthe sale of allowable resources is exenpt
[fromthe lunmp sumrule].

Response: As the termresources includes both
liquid and non-liquid assets, the change froma non-
liquid asset, e.g., a bicycle valued as $50 to cash of
$50 through the sale of that asset, does not change the
total value of the assets held and such resource would

be exenpt if the allowable statutory anount were not
exceeded.
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47 F. R 5657 (February 5, 1982).

The second instance is in a brief filed by the Secretary of

HHS in a | awsuit, Lukhard, supra before the Suprene Court in

the COctober term of 1986 which challenged a State's

i nclusi on of personal injury awards under the definition at
20 CF.R 5 233.20(a)(3)(ii)(F). In that brief the

Secretary cited the above regul ation stating:

Respondents' argument (Br: 31-33) that the 1986
regul ation departs fromprior policy statenents of the
Secretary is also mstaken. The 1986 regul ation sinply
does not, as respondents m stakenly assert, require
states to treat |unp-sum paynents received fromthe
sale of real or personal property as "incone." See 51
Fed. Reg. 9205 (1986) (to be codified as 45 C. F.R
233.20(a)(3)(ii)(F)); see also 51 Fed. Reg. 9196-9197
(1986). The Secretary has never characterized proceeds
fromthe sale of property as lunp sum"wi ndfalls."” See
47 Fed. Reg. 5648, 5657 (1982).

Reply Brief of the Secretary of Health and
Human Servi ces as Respondent Supporting Petitioner
in Lukhard v. Reed, supra page 9.

The petitioner argues that these statenents by the
Secretary nmake it clear that HHS never intended that states
shoul d i ncl ude suns which represent the conversion of assets
to liquid assets in the definition of "earned or unearned
i ncone"” under the lunp sumrule.

The hearing officer finds the petitioner's
interpretation to be the nost persuasive, not only because
the Secretary has specifically stated that assets converted
to cash are not included in the definition of "inconme" but
nmost inportantly because the | anguage of the regul ation

itself cannot fairly be interpreted as including such
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paynents as lunp sum"inconme". A liquidated resource is

i ndi sputably not the "accumul ated retroactive nonthly
benefit" referred to in the regulation, so if it is to be
included in the definition of "income" it nust be a "paynent
in the nature of a wwndfall."” "Wndfall" is not itself
defined in the regul ati ons but exanples of "w ndfalls" are
gi ven which include "inheritances or lottery w nnings,
personal injury and worker conpensation awards, to the
extent it is not earmarked and used for the purpose for
which it is paid, i.e., nonies for back nmedical bills,
resulting fromaccidents or injury, funeral and buri al
costs, replacenent or repair of resources, etc.” The
comments at 51 Fed. Reg. 9196 set out above further define
sonme things that a "windfall" is not (not earned, does not
occur on a regular basis, does not represent accunul ated
monthly inconme received in a single sun), but does not shed
much |ight on what a "windfall" paynent is other than to
give the further exanple of an inconme tax refund.

The commonly understood neaning of "windfall” is "an
unexpected or sudden gain or advantage." Wbster's Third
New I nternational Dictionary, 1986, definition 2. A
property settlement pursuant to a divorce is not an
unexpected or sudden gain of property but rather represents

an equitable division of the "rights of the parties to their
property."” 15 V.S. A > 751(a) (enphasis added). A person

who gets a lunp sumdivorce property settlenment is getting

not hi ng he or she did not already own although the property
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may have been owned in a different form As such, that |unp
sum paynment is quite different froman inheritance or a
|ottery jackpot or a personal injury award which can usually
be thought of as bestow ng sonething on a person he or she
did not own before. [Its conmmonly understood neani ng and the
exanples given in the regulation which are consistent with
that meaning make it clear that the term"w ndfall" should
not be applied to a liquidated |unp sumrepresenting a
di vision of property already owned by the ANFC recipient.

Al t hough the Secretary's confusing "coments”
acconpanying the regulation at tinmes could be interpreted as

a desire to consider all lunp suns as "incone"s, t he

regul ations as witten do not speak so broadly. HHS could
easily have stated in its regulation that all |unp sum
paynents regardl ess of source should be subject to the [unp
sumrule but it did not do so. |Instead, very specific types
of lunp suns were included in the | anguage of the regul ation
| eaving the clear inference that there were others that
shoul d be excluded (which inference was further confirned by
the Secretary's remarks in the Supreme Court brief).

Wil e "comrents” nmay be hel pful in construing anbi guous
| anguage, an interpretation of agency "coments", which
directly conflicts with the language in the regulation
itself, cannot be used to change the neani ng of the

regul ation. The departnent is bound by HHS s requl ation

itself defining lunp sumincone. As that regulation cannot

be reasonably interpreted to include "liquid assets” which
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are the result of a divorce property settlenent, it nust be
concl uded that the Vernont departnent's regulation including
all liquid assets as lunp sum "incone"” conflicts with
federal regulation. Under federal |aw and regul ation, the
petitioner's divorce property settlenent should be excl uded
fromthe definition of "inconme" and thus should have been
treated as a "resource". The matter should be remanded to
the departnent for recal culation of the petitioner's
eligibility by treating her receipt of the |unp sum divorce

paynent under the resource regul ations.

FOOTNOTES

1See Senate Report No. 139, 97th Con., 1st session.
505 (1981).

29250.1 Lunp Sum | ncone

The applicant or recipient of ANFC is responsible
for notifying the Departnment pronptly upon receipt of
any |lunmp sum paynent of earned or unearned incone.

Lunp sum paynents, including wi ndfall paynents,
shal | be counted as inconme unl ess excluded under an
exception cited below. Lunp sum paynents, including
wi ndf al | paynments, which have been set aside in a trust
fund and which are excluded in accordance with ANFC
policy relating to "Trust Funds" shall not be counted
as income.

Addi tional exceptions to the above regul ation are:

1) An inconme tax refund should be treated as a
resource, except for any portion which is a
federal Earned Incone Tax Credit (EITC) refund.
The latter is disregarded both as inconme and as a
resour ce.

2) | nsurance paynents or simlar third party
paynents, if received for paynent of nedical bills
or funeral costs and used for those purposes, mnust
be excluded. Also excluded would be a hone
owner's insurance paynent (e.g. for a house which
burned down) if it is used to rebuild or repair
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t he house or purchase a new one.

3) Renters' rebates, property tax rebates, sales
tax rebates and Vernont Earned Inconme Tax Credits
are excluded provided the sum of the rebates and
credit does not exceed the difference between the
annual i zed need standard (including the applicable
housi ng al |l owance) and the annualized entitlenent
(paynment standard before any recoupnent) for that
size famly. |If the sumof the rebates and credit
is nmore than this difference, then the amount

whi ch exceeds this difference is considered | unp
sum i ncone.

| f the assistance group has net countabl e incone,
t hat i ncone nust be annualized and added to the
annual i zed ANFC entitl enent before it is
subtracted fromthe annualized need standard. |If
t he sum of the rebates and credit does not exceed
the difference it is excluded for ANFC purposes.
If the sumof the rebates and credit is greater
than the difference, the bal ance nust be counted
as |unp sumincone.

Any amount of a renters' or property tax rebate
whi ch is excluded frominconme under this policy
and is set aside for the purpose of using it to
pay rent or property taxes due within 12 nont hs of
t he assi stance group's recei pt of such rebate
shal | be excluded fromresources in determ ning

t he assistance group's eligibility for ANFC.

Lunp sum paynents which are not excluded shoul d be
added together with all other non- ANFC i ncone received
by the assistance group during the nonth. When the
total |ess applicable disregards exceeds the standard
of need for that famly, the famly will be ineligible
for ANFC for the nunber of full nonths derived by
dividing this total inconme by the need standard
applicable to the famly. Any remaining incone will be
applied to the first nonth of eligibility after the
di squalification period.

The period of ineligibility due to a | unp sum benefit
may be recal culated if:

1) An event occurs which, had the fam |y been
recei ving assi stance, woul d have changed the
anount pai d.

2) The incone recei ved has becone unavail able to
the famly for circunstances beyond its control.
Such circunstances include, but are not limted
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to, death or incapacity of the principal wage
earner, or the loss of shelter due to fire or
fl ood.

3) The famly incurs and pays for nedical
expenses which offset the |unp sum i ncone.

3The "conment” can perhaps be nade sense of by
considering that the generally applied nmeaning of "lunp sum
paynents” prior to this regulation was only accumul ated past
benefits and that in addition to that traditionally
under st ood neani ng, "wi ndfall" paynents were to be added.
Al t hough the conversion of non-liquid assets to liquid
assets could result in a lunp sumtype paynment, there is no
i ndication fromthe Departnment's comments and exanpl es t hat
such a lunmp sum was ever contenpl ated under this regul ation.
The specific and repeated division of lunp sumincone into
the two nentioned cl asses (accunul ated paynents and
wi ndf al I s) argues agai nst an interpretation which would
i nclude as "incone" any possible [unp paynent to a
reci pient, including the conversion of resources into cash.
Nevert hel ess, HHS s comment | anguage did cause a good deal
of confusion as the petitioner's contentions in Lukhard
i ndi cate, confusion which the Secretary put to rest in her
brief. Suffice it to say that HHS s comments can at best be
described as a disservice to states trying to inplenent
t hese regul ati ons.



